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IN THE INCOME TAX APPELLATE TRIBUNAL “A” BENCH: KOLKATA 

  

           Before: Shri  P.M. Jagtap, Accountant Member and 

                       Shri  S.S. Viswanethra Ravi, Judicial Member 

 

                                  I.T.A  No. 632/Kol/2015   

                                         A.Y: 2009-10  
 

West Bengal State   Vs.  D.C.I.T., Cir-2, Kolkata 

Warehousing Corporation 

PAN: AAACW2341R   

    [Appellant]                      [Respondent]    
 

For the Appellant     :  Shri T.P. Kar, FCA, ld.AR  
For the Respondent   :  Shri Sallong Yaden, Addl.CIT, ld.Sr.DR  

 
Date of hearing    :   09-11-2017 

   Date of pronouncement :  14-12-2017 
 

      ORDER 

Shri S.S.Viswanethra Ravi, JM: 

This appeal by the Assessee is directed against the order  of the 

Commissioner of Income Tax (Appeals), 1, Kolkata  dt. 18-03-2015 

for the A.Y 2009-10. 

2.  Ground no. 1 is relating to  confirmation of disallowance of 

Rs.33,00,058/- made on account of provision for leave encashment 

by the CIT-A. 

3. At the outset, the ld.AR submits that the issue in hand is 

squarely covered in favour of assessee by an order of this Tribunal on 

a similar issue in the case of Exide Industries Ltd supra dt. 30-08-

2017 in I.T.A  No. 1508/Kol/2012 for the A.Y 2007-08  and order dt. 

20-01-2016 in ITA Nos. 189 & 1414/Kol/2007 for the A.Ys 2003-04  

& 2004-05 and by the order dt. 15-09-2017 in assessee’s own case 

ITA Nos. 951,952/Kol/2015 for the A.Ys 2006-07 & 2008-09 and in 

view of the same prayed that the issue involved  may be restored to 

the file of AO.  
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4. On the other hand, the ld.DR did not controvert the above 

submissions of the ld.AR of the assessee. 

5. Heard rival submissions and perused the material available on 

record. We find that this Tribunal in the case of Exide Industries Ltd  

supra  decided the issue in restoring the matter to the file of the AO 

with a direction to await till the final decision of the Hon’ble Supreme 

Court in the case of  supra by observing as under:- 

“25. The issue ra ised in Ground No. 8 re lates to the d isal lowance of 
1.51 crores made by the Assess ing Of f icer  and conf irmed by the ld . 
CIT(Appeals) on account of  prov is ion made by  the assessee for  leave 
encashment.  

 
26. The assessee-Company dur ing the year under considerat ion had 
made a provis ion of  Rs.1.51 crores for  leave encashment on the basis  
of  an actur ia l  va luat ion and the same was c la imed as deduct ion by 
re ly ing on the decis ion of  the Hon’b le Calcutta  High Court  in assessee’s 
own case reported in 292 ITR 470 and the decis ion of  the Hon’b le 
Supreme Court in the case of  Bharat Ear th Movers reported in 245 ITR 
428. The Assess ing Of f icer , however, d isa l lowed the c la im of  the 
assessee for  prov is ion of  leave encashment re ly ing on the C lause (f ) 
inser ted in Sect ion 43B by the F inance Act , 2001 w.e.f .  1 s t  Apr i l ,  2002. 
The ld.  CIT(Appeals)  conf irmed the sa id d isa l lowance. The assessee 
cha l lenged the const i tut iona l val id i ty of  C lause (f) inserted in Sect ion 
43B before the Hon’b le  Calcutta  High Cour t by  way of  a Wr it  Pet i t ion 
and a l though the same was ini t ia l ly  d ismissed by the S ingle Bench, i t  
was admit ted and ru led in  favour of  the  assessee by the Div is ion Bench 
of  the Hon’b le Ca lcutta  High Cour t by hold ing that the introduct ion of  
Clause (f ) to Sect ion 43B is  u ltra v irus of  the  Act in the absence of  
d isc losure of  the objects and being inconsis tent  with the basic intent of  
Sect ion 43B. Thereafter  the Department f i led the SLP aga inst the 
decis ion of  the Hon’b le  Calcutta High Court and whi le admit t ing the 
same, the Hon’b le Supreme Court v ide i ts  judgment dated 08.09.2008 
stayed the judgment of  the  Hon’b le  Calcutta High Court  unt i l  further 
orders.  

 
27. At the t ime of  hear ing before us, the ld . Counsel  for  the 
assessee has contended that even though the decis ion of  the Hon’b le 
Calcutta High Court ho ld ing Clause (f) of  Sect ion 43D as ultra v irus is  

stayed by the Hon’b le Supreme Court whi le admit t ing the SLP f i led by 
the Revenue, the same has  not  been reversed and th is Tr ibunal ,  
therefore, is  bound to fo l low the same being a b inding precedent. He 
has a lso contended that  the dec is ion of  the Hon’b le Ca lcutta High Court  
was stayed by the Hon’b le Apex Cour t v ide i ts  judgment dated 
08.09.2008 unti l  fur ther orders and there being another Inter im Order 
passed by the Hon’b le  Supreme Court on 08.05.2009, the s tay granted 
ear l ier  stands automat ical ly  vacated. A copy o f  the sa id inter im order 
dated 08.05.2009 is  p laced on record before us, the contents of  which 
are extracted be low:- 

“Pend ing hear ing and f inal  d isposal  of  the Civ i l  Appea l ,  
Department is  restra ined f rom recover ing penal ty and interest which 
has accrued t i l l  date. I t  is  made c lear that as  far as the outstand ing  
interest demand as of  date is  concerned, i t  would be open to the 
Department to recover the amount in case Civ i l  Appeal of  the 
Department is  a l lowed.  

 
We further make i t  c lear  that the assessee would dur ing  the 

pendency of  this Civ i l  Appeal,  pay tax as i f  sect ion 43B(f) is  on the 
Statute Book but at the same t ime i t  would be ent it led to make a c la im 
in i ts  returns” .  

 
28. We have careful ly  perused the Inter im Order dated 8 t h  May, 
2009 passed by the Hon’b le Supreme Cour t in the matter.  I t  i s  
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observed that the Hon’b le Apex Court  in the said order has made i t  
c lear  that  the assessee,  dur ing the pendency of  the Civ i l  Appea l ,  would 
pay tax  as  i f  Sect ion 43B(f) is  on the Statute  Book,  but at  the same 
t ime, i t  would be enti t led to make c la im in i ts  return. Keeping in v iew 
al l  these developments ,  the Coordinate Bench of  this Tr ibuna l in the 
case of  Dy. CIT –vs.- BLA Industr ies Pvt. L td. (ITA No. 1434/KOL/2012 
dated 16.01.2015) has  restored the s imi lar  issue to the f i le  of  the 
Assess ing Of f icer  wi th a  d irect ion to awai t t i l l  the f inal dec is ion of  the 
Hon’b le Supreme Cour t  on the issue and then to dec ide the issue 
according ly. Fo l lowing the said decis ion of  the Coordinate Bench, we 
restore th is issue to the f i le  of  the Assess ing Of f icer  with the s imi lar  
d irect ion. Ground No. 8  is  according ly treated as a l lowed for  stat is t ica l  
purposes.  

 

6. In view of above discussion, we remand the issue to the file of 

the AO  to await till the final decision of Hon’ble Supreme Court on 

the issue. Ground raised by the assessee is allowed for statistical 

purpose. 

7. Ground no. 2 is relating to  confirmation of disallowance of 

Rs.22,37,863/- made on account of gratuity premium paid to LIC. 

8. At the outset, the ld.AR of the assessee submits that the issue 

in hand is squarely covered in favour of assessee by the order dt. 11-

05-2016 in assessee’s own case ITA Nos. 1761-1763/Kol/2011 for the 

A.Ys: 2003-04, 05-06 & 07-08, the same is on record and referred to 

para 5 of the said order and prayed to allow the ground no. 2 raised 

by the assessee.  

9. On the other hand, the ld. DR relied on the order of the CIT-A 

in confirming the action of the AO on this issue. 

10. Heard both the parties and perused the record. We find that the 

ld. AR of the assessee has rightly pointed out that the issue in hand is 

squarely covered in favour of the assessee by the said order dt. 11-

05-2017 in assessee’s own case  supra. The Tribunal vide order dt. 

11-05-2016 has decided the issue in favour of assessee and the 

relevant portion of which is reproduced herein below:- 

“5. We find from the facts of the case that the assessee has applied for approval of 
gratuity fund and despite numerous reminders the CIT has not taken any action. We find 
that there is no fault on the part of the assessee and the CIT has not raised any dispute 
contrary to the application till date. We also find that the assessee has filed several 
reminders but of no avail. In such circumstances, we are of the view that there is no 
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fault on the part of the assessee and approval can be treated as deemed approval and 
assessee is allowed to take benefit of provision for gratuity. Accordingly, this issue of 
assessee’s appeal is allowed.” 

11. Following the same, we are of the view that the CIT-A was not 

justified in confirming the impugned addition. The same is liable to be 

deleted. Thus, ground no. 2 raised by the assessee is allowed. 

12. Ground no. 3 is relating to confirmation of disallowance of 

Rs.44,621/- made on account of amortization of expenditure.  

13. The ld. AR argued that the assessee incurred expenditure in 

constructing boundary wall on leasehold land. But, however, the AO 

arbitrarily disallowed the same by observing the cost of boundary wall 

is actually the cost of land. He also submits that the assessee is 

entitled to claim the cost of said expenditure by  amortization. In 

support of the contention, the ld.AR of the assessee submitted that 

the assessee has claimed the depreciation on the boundary wall 

constructed to cover the entire land. The total cost incurred on 

construction is amortised in the form of depreciation over the period 

of the lease of 90 years since this  expenditure is of revenue in 

nature. The AO treated the boundary wall construction as 

improvement cost to the land. The boundary wall is depreciated but 

the land is not. The ld. AR of the assessee before us drawn to the 

attention  of accounting policy mentioned in the audited Balance 

Sheet, wherein the cost of boundary wall on leasehold land is 

amortised over the period of the lease. Accordingly, it is in the nature 

of depreciation being revenue in nature. In terms of section 32 the 

assessee is entitled to claim the depreciation  towards cost of 

construction of boundary wall. Both the authorities (AO and CIT-A) 

were not correct in making such presumption that  the cost of 

construction of boundary wall is the cost of improvement of land  and  

in view of above, prayed to allow this ground of assessee. 

14. On the other hand, the ld.DR submits that the issue in hand  is 

squarely covered in favour of revenue vide para no. 7 of the said 
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order 11-05-2016 in assessee’s own case  supra and prayed to 

dismiss the ground no.3 raised by the assessee.  

15. Heard both the parties and perused the record. We find that the 

ld.AR of the assessee before us submitted detailed submission in 

support of this claim. We find that the tribunal while deciding the 

same issue involved  for the A.Ys 2003-04, 05-06 and 07-08 in 

assessee’s own case  supra held that the assessee is not entitled to 

claim amortization valuing the cost of construction of boundary wall 

on leasehold land and, therefore, uphold the findings of AO and CIT-A 

being capital in nature and the relevant portion is reproduced herein 

below:- 

“7. We have heard rival submissions and gone through facts and circumstances of 
the case. We find that the assessee claimed a sum of Rs.44,628/- being amortised value 
of  cost of boundary wall on leasehold land for const of construction of boundary wall 
being expenditure of improvement of cost of land. The AO and CIT(A) dismissed the 
claim of the assessee. Before us, it was claimed that it is in the nature of depreciation 
and fixed amount of expenditure for the cost  of boundary  wall was equally spread over 
the period of lease. We find that the AO has taken the cost of boundary wall as cost 
improvement and the assessee has claimed the same as amortization of such 
expenditure but section 35D of the Act does not provide amortization of expenses which 
are capital in nature. Accordingly, we confirm the order of CIT(A) and this issue of 
assessee’s appeal is dismissed.” 

16. Following the same, we are of the view that the CIT-A was 

justified in doing so. We find no infirmity in the impugned order of the 

CIT-A in confirming the same on this issue. Thus, ground no. 3 raised 

by the assessee is dismissed.  

17.  In the result, the appeal of the  assessee is partly allowed. 

  

          Order pronounced in the open court on 14-12-2017 
 

                                                                      
           Sd/-                                                   Sd/-  

                 P.M. Jagtap                                    S.S. Viswanethra Ravi 

           Accountant Member                               Judicial Member  

                Dated : 14-12-2017 
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PP(Sr.P.S.) 
Copy of the order forwarded to: 

1. Appellant/Assessee:West Bengal State Warehousing Corporation, 
6A, Raja Subodh Mullick Square, 4th Floor, Kolkata-13. 

2 Respondent/Revenue: The DCIT, Cir-2, Aaykar Bhawan,  
P-7 Chowringhee Square, Kolkata-69. 

3. The  CIT(A),          Kolkata 
 

4. 

5. 

CIT             ,         Kolkata 

DR, Kolkata Benches, Kolkata 

        /True Copy, By order,   Sr.PS/H.O.O 

                                                             ITAT Kolkata 
 

 

       

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 


